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IN RE: GERALD CORNWELL, Debtor. Chapter 7 BARBARA A vy, e
Case No L91-01380C
GERALD CORNWELL, Plaintiff .
V.
DHHS, HEALTH RESOURCES & Defendants Adversary Proceeding No. L91-0255¢C

SERVICES, LOAN SERVICE

CENTER, STUDENT LOAN MARKETING

ASSOC., and HILLS BANK AND

TRUST CO., : JUDGMENT

[X] This proceeding having come on tor tnal or hearing before the court. the Honorable
WILLTAM T.. EDMONDS . United States Bankruptcy Judge, presiding, and

the issues having been duly tried or heard and a decision having been rendered.

{OR]

(] The issues of this proceeding having been duly considered by the Honorable
WILLIAM L. EDMONDS , United States Bankruptcy Judge, and a decision

having been reached without trial or hearing,
IT IS ORDERED AND ADJUDGED:

that Defendant Department of Health and Human Services' Motion for
Summary Judgment is granted.

IT IS FURTHER ORDERED AND ADJUDGED that Defendant DHHS shall recover
the sum of $81,138.67 from Plaintiff Gerald Cornwell. :
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UN1TED STATES BANKRUPTCY COURT m”“wﬁ
FOR THE NORTHERN DISTRICT OF IOWA DECI 8 m
BAR&AM
IN RE: A BVERLy, 01y
GERALD CORNWELL, ) Chapter 7
Debtor. ) Bankruptcy No. L91-01380C

———————————— . ——— . ——————— ————— . ————

GERALD CORNWELL,

Plaintiff, Adversary No. L91-0259C

VS.

DHHS, HEALTH RESOURCES &

SERVICES, LOAN SERVICE CENTER,
STUDENT LOAN MARKETING ASSOC.,
and HILLS BANK AND TRUST CO.,

Defendants.

ORDER _RE: COMPIAINT TO DETERMINE DISCHARGEABILITY

The matter before the court is the Motion for Summary
Judgment by the Department of Health and Human Services (DHHS)
in Debtor's action to determine student loans dischargeable for
hardship. The matter came on for hearing on October 15, 1992 in
Cedar Rapids, Iowa. The court took the matter under advisement
and ordered briefs filed by November 16, 1992. Attached to the
brief of DHHS were copies of loan documents relating to the
loans at issue. The documents were not in the form of
affidavit. The court allowed Debtor 10 days to object to these
documents since they were submitted after the hearing and were
not in compliance with Fed.R.Civ.P. 56. Debtor has not filed an
objection. Therefore, after considering the oral arguments and
the briefs as filed, including the exhibits, the court now

issues the following findings of fact and conclusions of law as



required by Fed.R. Bankr.P. 7052. This is a core proceeding

under 28 U.S.C. § 157(b) (2) (I).

FINDINGS OF FACT
During the years 1983-1986, Debtor attended the Palmer
sSchool of Chiropractic in Davenport, Iowa. He received four
student loans under the Health Education Assistance Loans (HEAL)

program, on various dates and in amounts as follows:

Date of Date of Date of Amt. Applied
Application Prom. Note Award for & Rec'd.
1/17/84 2/29/84 3/6/84 $ 6,816.00
11/14/84 12/10/84 12/4/84 10,325.00
4/9/85 5/13/85 5/16/85 12,500.00
11/5/85 2/11/86 2/13/86 11,030.00

Declaration of Anthony J. Ditoto, Jr., attached to Statement of
Material Facts in Support of Motion for Summary Judgment.

Debtor graduated with a Doctor of Chiropractic degree in
October, 1986. Debtor originally was to begin repaying his
loans on March 10, 1988, however, he requested a number of
deferments before any payments were due. The requests were
granted and Debtor was not required to make payments between
March 1, 1988 and August 31, 1990. Debtor was first required to
repay the loans on August 31, 1990.

The Student Loan Marketing Association (SLMA) purchased
Debtor's HEAL loans. Debtor did not make any payments on his
loans. Debtor filed his Chapter 7 petition on July 26, 1991.
The DHHS, guarantor of the loans, paid SLMA $77,531 on its

insurance claim after Debtor filed his bankruptcy petition.
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SLMA assigned all of its rights in the notes to DHHS. The total
amount Debtor borrowed under the HEAL program was $40,671. The
balance on this obligation as of March 3, 1992 was $81,138.67
plus interest accruing at a variable rate. Declaration of
Ditoto, paragraph 9.

Debtor is a Vietnam veteran and claims disability from
post-traumatic stress syndrome. He has received a determination
letter from the Social Security Administration finding that he
became disabled as of August 29, 1988 and is entitled to
disability benefits.

Debtor received a discharge in this bankruptcy case on

November 13, 1991 (Docket No. 11).

DISCUSSION

Summary judgment is appropriate only if there is no genuine
issue as to any material fact, and the movant is entitled to
judgment as a matter of law. Fed.R.Civ.P. 56(c); Bell v.
Stigers, 937 F.2d 1340, 1342 (8th Cir. 1991).

Loans made under the HEAL program are governed by 42 U.S.C.
§ 294 et seq. and regulations at 42 C.F.R. Part 60.
Dischargeability of HEAL loans in bankruptcy is controlled by 42
U.S.C. § 294f(g) and regulations at 42 C.F.R. § 60.8(b)(5),

rather than 11 U.S.C. § 523(a)(8). In re Johnson, 787 F.2d4d 1179

(7th Cir. 1986); In re Battrell, 105 B.R. 65, 67 (Bankr. D. Ore.

1989); In re Gronski, 65 B.R. 932, 935-36 (Bankr. E.D. Pa.

1986). As both parties point out, Debtor has an administrative
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remedy under 42 C.F.R. § 60.39(b), which allows the DHHS to
discharge Debtor's liability on a finding that he is permanently
and totally disabled. However, Debtor's complaint is to

discharge the debt in bankruptcy; the governing law is §

294f (g) .
Section 294f(g) provides:

A debt which is a loan insured under the authority of
this subpart may be released by a discharge in
bankruptcy under any chapter of Title 11 only if such
discharge is granted--

(1) after the expiration of the 5-yecar period
beginning on the first date . . . when repayment of
such loan is required;

(2) upon a finding by the Bankruptcy Court that the
nondischarge of such debt would be unconscionable; and

(3) upon the condition that the Secretary shall not
have waived the Secretary's rights to apply subsection
(f) of this section to the borrower and the discharged

debt.
The requirements of § 294f(g) are in the conjunctive. All three
must be met before the obligation on HEAL loans will be

discharged in bankruptcy. United States v. Wood, 925 F.2d 1580,

1582 (7th cir. 1991).

DHHS argues that it is entitled to summary judgment because
Debtor cannot meet the five-year requirement of § 294f(g)(1).
Since repayment of the loans was first required on August 31,
1990, DHHS argues, Debtor would not be eligible to have the HEAL
loans discharged until August 31, 1995.

Debtor replies that summary judgment is not appropriate
since the amount of debt and extent of dischargeability are in
dispute. Debtor argues that the regulations at 42 C.F.R. §

60.10 governing lending limits on HEAL loans were not followed.
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Since DHHS has not enforced its own rules in making the loans,
he claims, it should not be allowed to enforce the strict letter
of § 294f(g) in a bankruptcy discharge proceeding. Debtor
asserts that student loan discharge need not be an "all or
nothing" matter and that the court has the power to adjust the
terms of the debt or make a finding of partial discharge on the
basis of the regulation violation.

Debtor also argues that rather than granting DHHS's motion
for summary judgment, the court should delay entry of Debtor's
discharge until the five years have passed and determine the
unconscionability issue of § 294f(g) (2) at that time. Debtor
argues the purpose of § 294f(g) would not be served by granting
the motion for summary judgment since Debtor is disabled, has
been unable to pursue a career in chiropractic, and execution on
a judgment against him would be unconscionable.

HEAL loan regulations limit loans to students enrolled in a
school of chiropractic to $12,500 "per academic year" for a
total of up to $50,000. 42 C.F.R. § 60.10(a)(2). An academic
year is considered to be nine months in length for students who
attend longer than the traditional September to June academic
year. 42 C.F.R. § 60.10(a)(3).

The attachments to DHHS's supplemental brief in support of
the motion for summary judgment show that Debtor did attend

school continuously and that loans were made for academic years

as follows:
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Date of

Application Academic Year (months) Amount
1/17/84 July 11, 1983--June 8, 1984 (11) $6,816.00
11/14/84 July 10, 1984--March 18, 1985 (8) 10,325.00
4/4/85 March 26, 1985--Dec. 19, 1985 (9) 12,500.00
11/5/85 January 6, 1986 - Oct. 3, 1986 (9) 11,030.00

Brief Exhibits A-D, items 11, 15, 27. The four loans were made
for "academic years'" that approximate nine-month periods. No
loan was over the $12,500 limit. The lender was clearly mindful
of the lending limits since in the third loan application the
"net cost of education" (item 22) was $13,048, yet the lender
approved the maximum amount of $12,500. Brief Exhibit C. For
the four nine-month periods between July 11, 1983 and October 3,
1986, Debtor could have been eligible for loans up to $50,000 in
compliance with the lending limits in the regulations.

Debtor has not shown that there was a violation of the
regulations. Therefore, there is no genuine issue as to the
amount of debt. DHHS is entitled to judgment as a matter of
law.

Debtor argues, however, that the court has the equitable
power to postpone the discharge of the Debtor until August,
1995, when the five years required under § 294f(g) (1) will have
passed. In support of his argument, Debtor cites two Chapter 13

HEAL loan cases: In re Willjams, 96 B.R. 149 (Bankr. N.D. TIll.

1989) and In re Cleveland, 89 B.R. 69 (9th Cir. BAP 1988), in
which both courts dismissed the government's motion for summary
judgment as premature and stated that the dischargeability

issues should be determined after the five years have passed.
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Resistance to Motion for Summary Judgment, pages 8-10. In a
Chapter 13 case, performance of the plan and entry of the
discharge ordinarily consume an additional three to five years
after filing the petition. Unlike 11 U.S.C. § 523 (a) (8),
dischargeability of a HEAL loan is not tied to the date of the
bankruptcy petition. The five year period continues to run

during the bankruptcy case. In re Green, 82 B.R. 955, 958

(Bankr. N.D. Ill. 1988). Therefore, in a Chapter 13 case, it
may be appropriate for the court to defer § 294f(g) issues until
the time of discharge.

However, there is no similar extra time in the usual
Chapter 7 case to defer the diéchargeability decision.
Moreover, the discharge has already entered in this case. The
court concludes there is no basis for taking the extraordinary
measure of setting aside and deferring the discharge until 1995
to decide an issue it need not reach. This case is

indistinguishable from United States v. Putzi, 91 B.R. 42 (S.D.

Ohio 1988). See also In re Hampton, 47 B.R. 47 (Bankr. N.D.

I11. 1985). In Putzi, the Chapter 7 debtor had already received
a discharge. The court granted the government summary Jjudgment
on the HEAL loan issue because the debtor had not met the five-
year requirement of § 294f(g) (1).

Debtor has other remedies available. He may pursue an
administrative remedy under 42 C.F.R. § 60.39(b) or bankruptcy
proceedings either in Chapter 13 or in Chapter 7 at a later

date.



Because the court has not been provided a method for
calculating the interest accruing on the loans at issue,
judgment will enter for the amount owing stated in the

Declaration of Ditoto, $81,138.G7.

CONCLUSIONS OF LAW
Debtor's HEAL loans are not discharged. DHHS is entitled

to judgment on the amount owed.
ORDER

IT IS ORDERED that Defendant Department of Health and Human
Services! Motion for Summary Judgment is granted.

IT IS FURTHER ORDERED that judgment shall enter in favor of
Defendant DHHS in the amount of $81,138.67.

. 4%
SO ORDERED this |® day of December, 1992.

William L. Edmonds, Chief Bankruptcy Judge

I certify that on I mailed a copy of this order
and judgment by U. S. mail to: Kenneth Dolezal, James Wisbhy,
U.S. Attorney and U.S. Trustee.
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- HORTHERAR DISTRICT OF 0W)
Hnited States Bankruptey Qonrt
For the__ NORTHERN District of _ IOWA FEB 12 1993
IN RE: GERALD CORNWELL, Debtor. Chapter 7 CHAARA A EVERLY, CLERSE

Case No._ 1L921-01380C

GERALD CORNWELL, Plaintiff
\2
DHHS, HEALTH RESOURCES &

SERVICES, LOAN SERVICE . L91-0259C
CENTER, STUDENT LOAN Defendants Adversary Proceeding No.

MARKETING ASSOC., and HILLS
AMENDED
BANK AND TRUST CO.
! JUDGMENT
telephone
K] This proceeding having come on tor trial or/hearing before the court. the Honorable
WILLTIAM L. EDMONDS . United States Bankrupteyv Judge, presiding, and
the issues having been duly tried or heard and a decision having been rendered.

[OR]

[ The issues of this proceeding having been duly considered by the Honorable

WILLIAM L. EDMONDS , United States Bankruptcy Judge, and a decision
having been reached without trial or hearing,

IT IS ORDERED AND ADJUDGED:

Judgment entered December 18, 1992, shall be amended nunc pro tunc
as follows:

IT IS ORDERED AND ADJUDGED that DHHS shall recover from Gerald

Cornwell the sum of $85,922.09 plus interest at the legal rate from
the date of entry of judgment.
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copies mailed with order
on 2/ /93,4
— BARBARA A, EVERLY

Clerk of Bankruptcy Court

*
[Seal of the U.S. Bankruptcy Court]

Date of issuance: 25/ By: £ pu%/
Depufy Clerk
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l.q2 ’ UNITED STATES BANF JPTCY COURT =-- NORTHERN DI RICT OF IOWA
PROCEEDING MEMO AND ORDER

Date: Feb. 12, 1993 Chapter 7 Bankr. No. L~91-01380C 18 RN ST R
NOHTHERN DISTRICT OF 10WA
w RgERAigRéggNggiEWELL Adv. No. _L-91-0259C
FEB 12 1993

v.

DHHS, HEALTH RESOURCES, et al
BARBARA A EVERLY, CLERK

APPEARANCES: Attorney(s) for Plaintiff(s): e \ D) A R
J

Attorney(s) for Defendant(s): ¥<;f:\ \EDMJAxWQQ\\
U. S. Trustee: Other:
NATURE OF PROCEEDING: In Court XX Telephonic
Trial Motion for Summary Judgment
Status Conference . Motion to Compel Discovery
Pretrial Conference XX  Other Motion to Alter or Amend Judgment

OUTCOME OF PROCEEDING:

»( The matter having been submitted,
Having been informed that the matter is settled,
v~ And findings of fact and conclusions of law hav1ng been orally stated,

IT IS ORDERED THAT:

The matter is taken under advisement. Briefs due

Settlement documents are to be submitted within 30 days or the matter will
be dismissed pursuant to Local Rule 13(D).
JUDGMENT is entered as follows pursuant to Fed.R.Bankr.P. 9021.

____ (Other)
ﬂ\Ohxﬁ\ﬁ%ﬂféL'~jUOOLfUMk LUGA&&\(Jcc“AH*k\g 19q 2
S\ \Cb_-cl\43/\ékhk\_/\AJ“C..ELA£3 #wer, L SRS va s & U ’

T 1S OROERED Mman A D Lo nad b,
Recaxﬁ\ R&»« Gmfol& \%%) e LAA;):pC)H&Ab sty
. § N <§

;;;) ‘835; CE1$2.‘DT (QAAJ; Lqﬁ:u\txak: X A
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copies mailed to:
Kenneth Dolezal; James Wisby:
U. S. Attorney and U. S. Trustee.
¥ SO ORDERED:

on 2/12/93,
% (A2

U. S. Bankruptcy Judge

e andingly




UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF IOWA

Court No. _L 91-01380C Adv. #L91-0259C

ABSTRACT OF JUDGMENT

NOTICE

Pursuant to Title 28, United States Code, Section 3201, this judgment, upon the filing of this abstract in the manner in which a
notice of tax lien would be filed under paragraphs (1) and (2) of 26 U.S.C. §6323(f), creates a lien on all real property of the defendant(s)
and has priority over all other liens or encumbrances which are perfected later in time. The lien created by this section is cffective, unless
satistied, for a period of 20 years and may be renewed by filing a notice of renewal. If such notice of renewal is filed before the expiration
of the 20 year period to prevent the expiration of the lien and the court approves the renewal, the lien shall relate back to the date the

judgment is filed.

Names and Addresses of Parties against whom judgments
have been obtained

Names of Parties in whose favor judgments have been obtained

Gerald Cornwell
1832 B Avenue N.W.
Cedar Rapids, Iowa 52405

UNITED STATES OF AMERICA

Amount of Judgment Names of Creditors’ Attorneys

When Docketed

United States Attormey's Office
Northern District of Iowa

425 Second Street, S.E., Suite 950
Cedar Rapids, Iowa 52401

s 85,922.09

lus inter

Attn: Financial Litigation Unit

2/12/93

UNITED STATES OF AMERICA, CLERK’S OFFICE

U.S. BANKRUPTCY

COURT FOR THE

NORTHERN DISTRICT OF IOWA

SS.

I CERTIFY, That the foregoing is a correct Abstract of the Judgment entered or registered by this Court.

Date, Cedar Rapids,

BARBARA A. EVERLY

Fel 2R 19 2T

, Clerk.
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